
National Highways & Infrastructure Development Corporation Lim
(Ministry of Road Transport & Highways, Govt of Indiaf

3'd Floor, PTI Building, 4 Parliament Street,
New Delhi- 1 1OOO1

BHAffiJhTllIlJLI-J{
FIOAO TO FEOSPERITY

BUILOIIJG INFBASTHUCTUBT. BUILOINO THE NAIION

NHIDCL/ CivilWork/ DimapurBypass / Na galand I 2019 / SPL- 1

To,

Dated L3.O7.2022

Authorized Signatory,
M/s Yongma Engineering Company Limited
In association with M/s Sterting Indo Tech Consultants kt. Ltd.
Branch office: 2O5, Mohta Building,
Bhikaji Came Place,
New Delhi-110066

Sub: Declaring the Authority's Engineer M/s Yongma Engineering Co. Ltd. in
association with M/s Sterling Indo Tech Consultants Pvt. Ltd. as Non-Performer.

Sir,

NHIDCL (National Highways & Infrastructure Development Corporation Limited)
(hereinafter referred to as the 'Authority') signed an agreement for Consultancy
Services with M/s Yongma Engineering Co. Ltd. in association with M/s Sterling Indo Tech
Consultalts Pvt. Ltd. (hereinafter referred to as "the Authority Engineer") on 27th December
2OL7 for the project work of "Construction of Four/Six laning from Km 132.375 to
Km 158.058 (Total New Alignment length of 2O.683 Km) of Daboka Dimapur Section
(Dimapur Bypass) of NH-36 & 39 in the state of Nagaland and Dimapur Bypass (Assam
Portion) from existing Km 159.4OO of NH-36 to existing Km 1O2.5OO of NH-39 and
upto end point of Assam Portion [Design Km 118.O5O to Design Km 132.375] {tength
14.325 Km) in the State of Assam under SARDP-NE on Engineering Procurement and
Construction basis" at the contract price of Rs. L4r49r73r820l - (Rupees Fourteen Crore
Forty Nine Lakhs Seventy Three Thousand Eight Hundred and TWenty Only), with
construction period of 36 months and the Commencement Date as 27th Decernber 2Ol7 on
the terms, conditions and covenants contained in the Contract Agreement.

2. Whereas, the Authority Engineer is to discharge its obligations as per the provisions of
the Contract Agreement and is to ensure compliance of Clause 10 of Section 6 of the Terms
of Reference of the Contract Agreement.

3. Whereas, the Consultant/Authority Engineer has breached the Contract Agreement,
inter-alia, with the following defaults in tennis of the Clauses of GCC & TOR of the
Consultancy Services Agreement as well as the duties and responsibilities for AE enshrined
in the EPC Contract;

3.1 of TOR- The Authority's Engineer sha-ll discharge its duties in a fair, impartial and

efficient manner, consistent with the highest standards of professional integrity and Good

Industry Practice.

3.2 of TOR- The Authority's Engineer shall perform the duties and exercise the authority in
accordance with the provisions of this Agreement, but subject to obtaining prior written
rycml of the Authority before determining. (a) any Time Extension'

3.4 of TOR- The Authority's Engineer shall inform the Contractor of any delegation of its
duties and responsibilities to its suitably qualified and experienced personnel, provided,
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however, that it shall not delegate the authority to refer any matter for the Authority's prior
approval in accordance with the provisions of Clause 18.2 Model EPC Agreement.

3.5 of TOR-The Authority's Engineer shall aid and advise the Authority on any proposal for
Change of scope under Article 13.

4.1 of TOR- During the Construction Period, the Authority's Engineer shall review the
Drawings furnished by the Contractor along with supporting data, including the geo-
technical and hydrological investigations, characteristics of materials from borrow areas
and quarry sites, topographical surveys, and the recommendations of the Safety Consultant
in accordance with the provisions of Clause 10.1.6 of Model EPC Agreement. The
Authority's Engineer shall complete such review and send its observations to the Authority
and the Contractor within 15 (fifteen) days of receipt of such Drawings; provided, however
that in case of a Major Bridge or Structure, the aforesaid period of 15 (fifteen) days may be
extended upto 30 (thirty) days. In particular, such comments shall specify the conformity or
otherwise of such Drawings with the Scope of the Project and Specifications and Standards.

4.2 of TOR- The Authority's Engineer shall review any revised Drawings sent to it by the
Contractor and furnish its comments within 10 (ten) days of receiving such Drawings. The
review of drawing should be authenticated by Authority's Engineer.

4.3 of TOR- The Authority's Engineer shall review the Quality Assurance Plan submitted by
the Contractor and shall convey its comments to the Contractor within a period of 2t
(twenty-one) days stating the modifications, if any, required thereto.

4.4 of TOR-The Authority's Engineer shall complete the review of the methodologr proposed
to be adopted by the Contractor for executing the Works, and convey its comments to the
Contractor within a period of 10 (ten) days from the date of receipt of the proposed
methodologr from the Contractor.

4.7 of TOR-The Authority's Engineer sha1l inspect the Construction Works and the Project
Highway and shall submit a monthly inspection Report bringing out the results of
inspections and the remedial action taken by the Contractor in respect of Defects or
deficiencies. In particular, the Authority's Engineer shall include in its Inspection Report,
the compliance of the recommendations made by the Safety Consultant.

4.9 of TOR- For determining that the Works conform to Specifications and Standards, the
Authority's Engineer sha1l require the Contractor to carry out, or cause to be carried out,
tests at such time end frequency and in such manner as specified in the Agreement and in
accordance with Good Industry Practice for quality assurance. For purposes of this
Paragraph 4.9,llne tests specified in the IRC Special Publication-11(Handbook of Quality
Control for Construction of Roads and Runways) and the Specifications for Road and Bridge
Works issued by MORT&H (the" Quality Control Manuals") or any
modifications/substitution thereof shal1 be deemed to be tests conforming to Good Industry
Practice for quality assurance.

4.11 of TOR- The timing of tests referred to in Paragraph 4.9, and the criteria for
acceptance/ rejection of their results shall be determined bU the Authoritg's Engineer in
accordance uith the Quality Control Manuals. The tests shall be undertaken on a random
sample basls and shall be in addition to, and independent of, the tests that mag be carrted
out bg the Contractor for its own quality assurance in accordance with Good Industry
Practice.

a.12 of TOR- In the euent that the results of any tests conducted under Clause 11.10
establish any Defects or defi.ciencies in the Works, the Authoritg;s Engineer shall require the
Contractor to carry out remedial measures. 
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4'74 of roR-In the event that the contractor fails to achieve any of the project Milestones,the Authority's Engineer sha-I1 undertake a review of the progress of construction andidentify potentiai delays, if any. If the Authority's Enginee. 
"rra]l 

a.termine that completionof the Project Highway is not feasible within in. ti-. specified in the Agreement, ii shallrequire the Contractor to indicate within 1S(fifteen) days the steps proposed to be take toexpedite progress, and the period within which the project Completion Date shall beachieved' upon receipt of a report from the contractor, the Authority,s Engineer shallreview the same and send its comments to the Authority and the contractor forthwith.

6'2 of ToR- The Authority's Engineer shatl determine the period of Time Extension that isrequired to be determined by it under the Agreement.

8'0 of ToR- The Authority's Engineer shall perform all other duties and functions asspecified in the Agreement.

10 of ToR- PERFORMANCE CLAUStr- Authority 's Engineers shall be expected to fuLtgcomplg uith all the prouisiors of ttrc .'Terms of Reierence ) and. shall be fu1y responsibl e forsupanzising the Designs, Construction and maintenance and operation of the facititg takesPlace in accordance utith the prouisions of the EPC Agreemeit qnd oth.er schedutJs. Anafailure of the Authorttg Engineer in notifuing to Emploger and. the contractor on non-compliance of the prouisions of the opc Ciitra"ct Agreement and, other schedules bg the EpCcontractor' non-adherence to the prouision of roi and, non-ad.herence to the time scheduleprescribed under ToR shail amount to non- piryor*on"".

2'9'1(d) of GCC- If the Consultants submit to the Client a statement tuhich has a materialeffect on tLrc rights, obligations or intere.sfs o/ the ctient and- which the consultants know tobe false;

2'9'1(h) of GCC- if EPC Contract or represents to Emploger that the Consultant is notdischarging his duties in a fair, elficieni and, d.iligent manner and if the d.ispute remainsunresolued, Emploger may terminate this contract.

4 5 (c)(iu) of GCC- For total replacements beyond 66% of the key personnel the client shalinitiate action of higher penatty/termination/d.ebarment upto 2 aears as consid-ered.appropriate.

4' whereas, Authority Engineer has been found to be lacking in technica-l supervision ofwork at site, which has been pointed out by the Authority from ime to time.

5' Whereas, Authority's Engineer has tailed to issue notices to EpC Contractor on poorquality of work being executed at project site which was observed during the site inspectionby the Authority. The Authority Engineer issued Notices and NCRs to the Epc contractorfor the poor quality work only after the issue was highlighted by Authority.

6' whereas, Authority Engineer has approved the eAp of Epc contractor M/s Gawar-singh (JV) Dimapur bypass Assam portion after delay of 41 days.

7 whereas,- Authority Engineer has unilaterally accorded approval of additionallength of RE wall beyond the scope provision in Sch-B of contra"t Agr..-ent therebycreating a liability on either party with positive change of scope.

B' Whereas, the Authority's Engineer has recommended SpSs without proper scrutinyand had to reconcile the said SPS as per Contract Agreement after observation was raisedby the Authority.

9' whereas, Authority Engineer has failed to submit EoT proposal for extension of itsConsultancy services as per contractual Provisions. In absence of receipt of clear proposal
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of EOT as per the provisions of Contract Agreement, Authority has recommended EOT
Proposal to RO- Kohima and has requested the Authority's Engineer to provide his consent
to the said Eor proposal. However, the same is still awaited.

10. Whereas, Authority's Engineer has failed to submit the EOT proposal of M/s
Simplex Infrastructure Ltd. in a time bound manner.

11. Whereas, Construction period as per the Agreement signed by the Authority,s
Engineer was for 36 months duration, however the EPC Contract is still in progress,
Authority's Engineer has submitted that '6Authority's Engineer cannot be detained
after completion of service as the stage of construction period ended on 27.L2.2O2O..
Subsequently, the Authority Engineer vide letter dated 21.O5.2O22 revoked his statementand stating that "Authorttg's Engineer neuer conueyed. the uruuillingness to carry out
Authority's Engineer Seruices begond the construction period. and. the same appears to hauebeen misunderstood." The submission of Authority's Engineer reveals lackadaisica-l
approach in fulfilling its obligation as per the Contract Agreement of Authority's Engineer.

72. Whereas, Authority's Engineer has raised piecemeal observations to a proposal on
design and drawings of Elephant Under Pass whichrs against the Good Industry practice.

13. Whereas, Authority's Engineer has failed to clarify the technical reasons based onwhich the thickness of GSB required to be laid in median portion was contested by EpC
Contractor.

74. Whereas, Authority' Engineer has not finaJized the proposal submitted by EpCContractor i.e. M/s Gawar-Singh (JV) on 09.03.2 o22 for location oi service road and which
is pending til1 date.

15' Whereas, during project review meeting held on 74.O5.2022 at RO-Kohima, the EpCContractors have informed the Authority that in absence of Auth orized personnel ofAuthority's Engineer at project site, the proposa-ls of contractor s viz EOT of Nagalandportion, Change of Scope of Assam portion, SPSs/IPCs etc. are dealt by Head ofrce ofAuthority Engineer which is causing delay in processing such proposals and the said delays
are jeopardizingthe progress of the projects which are it critical *i.g".

16. Whereas, Authority's Engineer has not submitted Monthly Inspection Report since
October 2o2l upto April 2022 bringing out the results of inspeciions and remedial action
taken by contractor in respect of defects or deficiencies.

17. Whereas, it has been noted that the Authority's Engineer has replaced totat Key
Personnel by more than 100% ti11 date which is in vioiation oiClause 4.5 oi the GCC of the
Contract Agreement.

18. Whereas, it has treen observed that Authority's Engineer has incorrectly claimed
Reimbursable expenditure calculated on man month basis ln monthly invoices, which isnot as per the Contract Agreement.

79. Whereas, the Managing Director/Director of Authority's Engineer has ignored therequest of Authority to attend important meetings chaired Oy eO 1F;, nO- Kohima which
were scheduled to review the progress of project.

20. Whereas, the Authority's Engineer failed to submit suitable relief in time after theprevious Team Leader left the project site on 1g.Og.2021and submitted the CV of replaced
Team Leader on 14.02.2022 leading to the appointment lying vacant for a duration of 3months. Further, the appointment of Resident Engineer cum Pavement Specialist & Road
Safety Expert (Assam Portion) has been vacant since lo.oB.2027.

21. Whereas, Authority vide letter dt. 04.05.2022 has accorded approval of CV of Sh.
KH Ibopishak Singh, Resident Engineer cum Pavement Specialist & noad Safety expert and
vide letter dt. 25.04.2022 accorded approval of CV of Sh. Anshuman Mohanty as Lab

.\I*\ht *{ -, 
page 4 or 8



Technician. However, Authority's Engineer has not yet deployed both Resident Engineer
and Lab Technician til1 date.

22. l[hereas, it has been observed that staff of Authority's Engineer deployed at site
have been raising grievances on several occasion for non-receipt of sa1ary on time and other
financial issues being faced by them due to this delay.

23. Whereas, it has been observed that the Authority's Engineer is lacking in delivery of
duties in an efficient manner due to non deployment of Key Professional at site and
communication gap among the HQ of the Authority's Engineer and the staff deployed at
site.

24. Whereas, the Authority's Engineer has caused breach of the following clauses of
the Ministry circular no RW/NH-33O4417612O21 S&R (P&B), dated 07.1O.2O21 and
NHIDCL Inter Of{ice Memo no. NHIDCL/F&A/HQ/SOP Contract Managementle-2O6T2l dt.
06.06.2022:

i. Failed to detect design/ quality deficiency in Non- Key components.
ii. Failed to issue follow- up notices to Contractor/Concessionaire for delays in closure

of NCRs, delays in furnishing detail of time & cost claims/COS/revised work
programmes/Work methodologies, etc.

iii. Failed to detect deficiency in quantity executed vis-A-vis design not having
substantial financial implication (be1ow loh of civil work cost).

iv' Delay in processing EOT/COS proposals, inaccurate assessment of COS proposals,
not issuing NCRs, delays/improper review of designs/drawings/work prograrnme or
failure to submit completion/Provisional Completion Certification as prescribed in
Contract.

v. Failed to detect design/ quality deficiency in Key Component having substantial cost
(7% of civil work cost or more) andlor time implication (5% of project completion
period or more).

vi. Failure to propose action (like Cure Period Notice. Le*,y of damages etc.) on
Contractor/Concessionaire as per Contract Agreement for their default/poor
proE{ress.

vii. Improper/ wrong interpretation of provision in Contract Agreement; or wrong
certification of payment/COS Value/cost & time claims; or poor performance of
services.

25. That vide letter No. NHIDCL/PMU-DMP/AE/DB-NPl2O2l-22lYot-LV13143 dated
31.03.2021, NHIDCL had notified its intention to declare Authority's Engineer as Non
Performer as per NHIDCL Office order No. 39/2022 and MoRTH Circular dated 07.LO.2O2I.
The defaults as referred in the preceding paragraphs were informed to the Authority's
Engineer in vide the notice dated 31.O3.2O21 for declaring the Authority's Engineer as Non
Performer.

26. The Authority's Engineer vide letter No.YMSITCIHOIDB/cMP/2022-23125O dated
79.04.2022, furnished the reply to the show Cause Notice issued by the NHIDCL for
declaring it 'Non-Performer'. Vide the said reply the Authority's Engineer submitted the
following amongst others and requested to withdraw the Show Cause Notice:

(i) There is no breach of the Contract Agreement

(ii) The period of time extension was determined by the authority's Engineer and submitted
to PMU Dimapur vide letter dated 12.O8.2021 and 09.12.2O2I.

(iii) With regard to failure to issue follow up Notices to Contractor for delays, it is
submitted that during the period since commencement to March-2019 the financial
progress was 19.07o/o only. Because of slow progress EPC Contractor had been issued
various slow progress notices.
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(iv) with regard to delay in processing Eor/cos proposal, the Authority,s Engineersubmitted that based on information submitted by the 
-ppc 

contractor EoT was examinedand submitted by the Authority's Engineer vide leiter no. 10.07 .2olg.

(") With regard to Change of Scope, it has been submitted that EpC Contractor M/s SIpLsubmitted the initial change of scope proposal on o2.o8.2027, 05.og.2o21 and72'og'2o21' Team leader vide letter dated 
-12.08.2021 

conveyed the observations afterreview the proposal.

27 ' The reply of the Authority's Engineer has been perused a1d examined and the same isbeing rejected on the following grounds:

(i) The Authority's Engineer has tailed to issue notice to the EpC Contractor for submission
of revised work program. Fina1ly, PMU-Dimapur issued instructions to EpC Contractor forsubmission of revised work Program. It is plrtinent to mention that as per clause 10 ofToR of Authority's Engineer Agreement, any faillure of the Authority Engineer in notifyingto Employer and the Contractor on non compliance of the provisioris of the EpC ContractAgreement and their schedules by the EPC Contractor, non adherence to the provision ofToR and non adherence to the time schedule prescribed under ToR shall amount to NonPerformance. Reliance is being placed upon the letter dated og.1o.2ot, 15.o3.2022 and15'03'2022 issued by the NHIDCL/Authority. No letter has been issued by Authority,sEngineer in respect of Work program.

(ii) The Authority's Engineer is covering up his own mistake for non performing its duties
as per the obligations stipulated under the provisions of TOR, Clause 3.2 and,3.4 of thecontract Agreement. The Authority's Engineer has specifically brought the date ofsubmission of EoT by the EPC Contractor in his submission in the instant letter dated
79'o4'2022 which is dated 18.01.2027. PMU vide letter dated ls.o4.2021 and letter dated
76 'o7 '2021 has directed AE to submit EoT proposal as per prescribed format duly
complying contractual provisions. Even after explicit instructions issued by Managing
Director, NHIDCL during several review meetings for finaiization of EoT proposals, theAuthority's Engineer was unable to conclude the long pending EoT proposal of Dimapur-
Nagaland Portion project in time even after several reminders vide pMU letters dated
22.O9.2021, 24.O9.2021, 29.O9.2021, 29.Og.2027, 03.70.2021, 05. 10.2027, 07.70.2021,
OI'72'2021, 06.12.2021, 08.12.2021. Authority's Engineer vide letter dated Og.\2.2021 has
fina1ly submitted EoT proposal. Thus, it is evident that the Authority's Engineer has tailed
to process the EoT proposal of Contractor M/s SIL in time bound manner as per the
provisions of the Agreement and is trying to hide the facts to manipulate the delay occurred
at Authority's Engineer end. Hence, the Authority's Engineer has breached the obligations
as per the provisions of Contract Agreement.

(iii) EPC Contractor M/s SIPL vide letter dated o2.o8.2o21 had submitted the CoSproposal of service road for CUP at Ch. 133+099 to the Authority,s Engineer. The
Authority's Engineer failed to process the CoS proposa-l in time and iailed to aid and advice
the Authority as per Clause 3.5 of TOR of Contract Agreement. It was observed that AE,svide leter dated 06'01.2o2 has not carried out technical evaluation of the submitted
proposal of the EPC contractor and simply forwarded the proposal without any clear
recommendation to Authority. The Representative of AE's had tailed to visit the site and
technically evaluate the proposal based on its merits & demerit and accordingly advised the
Authority to take further necessary action as per contract Agreement. pMU has issued
letter for the sarne to AE on 10.01.2022 apart from the Show cause Notice dated
l7'Io'2021 and 27.72.2021. Hence, the Authority's Engineer has unjustiliably delayed/not
taken any proactive action in addressing the said proposa_I.

(i") The clauses such as 4.2, 4.9, 4.9, 4.1o, 4.11, 4.12,4.1g of roR of contract
Agreement, are relied upon by the NHIDCL in connection with the duties of the Authority,s
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Engineer to inspect the Construction Works and the Project Highway and the Inspection

Report bringing out the results of inspections and the remedial action by the Contractor in

respect of defects or deficiencies. PMU vide letter dated 27.12.2018, 07.O8.2019,

Og.7O.2021, has instructed AE to issue NCRs for defective work of Contractor. In reply AE

has quoted Clause 4.12; Article -04 of EPC Contract Agreement. In the instant case, the

defects were pointed out by the Authority during various site visits and actions by

Authority's Engineer had been taken thereafter. Hence, the Authority's Engineer has

breached the obligations as per the provisions of the Contract Agreement.

(v) The Authority's Engineer had allowed the EPC Contractor for construction of 2 Slab at

site (without approval of staging drawings) which is a serious lapse on its part. Hence, the

Authority's Engineer has breached the obligations as per the provisions of CA.

("i) PMU has issued letters to Authority's Engineer to issue notices for defaults in quality

of work. Authority's Engineer has failed to issue any notice/advisory to the EPC Contractor

w.r.t. the procedures being followed and ensuring quality of works as per Scheduie-D. PMU-

Dimapur letters dated 07.O8.2O19, 22.07.2019, 18.10.2019, 06.01.2022, 30.04.2O22 is

relied upon with reference to inferior quality of material. Hence, the Authority's Engineer

has caused the breach.

(vii) That the Authority's Engineer submitted that on receipt of design and drawings the

length of RE wal1 will be decided and necessitated modification in positive and negative COS

in principally approved, will be submitted for approval to the Authority; however, on the

other hand the Authority's Engineer vide letter dated 11.O2.2022 had already unilatera-lly

conveyed the additional approval (beyond the scope of CA) of elevation drawing of RE Wall

of length lTOrr. at ch. 128+545 to the Contractor under CL.2.10 (ii) of Schedule-B without

obtaining prior consent of the Authority which is violation of the contractual provisions.

Hence, the Authority's Engineer has breached the obligations as per the provisions of the

Contract Agreement.

(viii) The Authority's Engineer is solely responsible for delay and for non mobiirzation of

personnel a1d therefore breach of contractual provisions vi2.3.1,4.5,8.0 and 10.0 of

Terms of Reference of Contract Agreement'

28. In addition to above, the Authority's Engineer has neither responded nor attended the

meeting schedules to review the various issues/obligation of the Authority's Engineer

pertaining the progress of Dimapur Bypass Projects with ED(P), RO-Kohima on O5.1O.2021

and,OT.lO.2O21. During the Review Meeting held under the Chairmanship of ED(P), RO-

Kohima, on O8.O4.2022, the representatives of Authority's Engineer was enquired about the

health and completion date of the project which he could not define and found to be

ignorant about the status of work.

29. In view of the above facts and circumstalces, and Authority's Engineer persistent

and sustained gross defaults, Authority in accordance with the MoRTH circular dated

OZ.LO.2O21 and the NHIDCL Office Order no. 3912022, hereby declare M/s Yongma

Engineering Co. Ltd. in association with M/s Sterling Indo Tech Consultants Pvt. Ltd.

fiointly and severally) as Non-Performer. Upon Declaration of non-performer, the Authority's

Engineer will not be able to participate in any bid for National Highways projects with

MoRTH or any other executing agencies till such time this order persists or the Authority's

Engineer is removed from the list of non- performers. The Authority's Engineer shall include

its JV partners, promoters etc. whose credentials were considered while qualifying them for

the Project' ,-r r.r \ r I' F '[ \'" '*'t'-
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30' This is issued without prejudice to the rights and remedies available to the Authority
under the Contract Agreement and the governing laws.

31. This issues with approval of the Competent Authority.

'tlx'"\t r'$'*
(M.RTTEN KUMAR SrNeH)

EXECUTTVE DTRECTOR(T)

Coplr To:

i. Director(T), NHIDCL, HQ
ii. ED(T/Ps), NHIDCL
iii. GM(P)-Pfutsero
iv. sr. Manager (IT), NHIDCL, He to put the notice on the website.
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